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These are civil penalty proceedi ngs brought by the Secretary
of Labor (Secretary) pursuant to sections 105(d) and 110(c) of
the Federal M ne Safety and Health Act of 1977 (M ne Act or Act)

(30 U S.C " 815(d) and 820(c)). In Docket No. WEVA 94-57 the
Secretary all eges that Consolidation Coal Conmpany (Consol)
viol ated four mandatory safety standards for underground coal
mnes at its Blacksville No. 2 Mne, an underground bitum nous
coal mne located in Mdnongalia County, West Virginia. The
Secretary further alleges that all of the violations were
significant and substantial (S&S) contributions to m ne safety
hazards and were the result of Consol:=s unwarrantable failure to
conply with the standards.

I n Docket Nos. WEVA 94- 366, WEVA 94- 368 and WEVA 94- 384, the
Secretary alleges respectively that the m ness superintendent,
J.T. Straface, its assistant superintendent, Sanuel J.

McLaughlin, and its foreman, Robert Welch, Aknow ngly@ vi ol ated
one of the mandatory safety standards alleged in

Docket No. WEVA 94-57 (30 U.S.C. " 75.1101-23(a)) and that each
individual is liable personally for a civil penalty.

Consol and the individuals deny the alleged violations. In
addition, the individuals assert that if the violation with which



they are charged did occur, they did not knowngly violate it.

Pursuant to notice, a hearing was conducted in Fairnont,
West Virginia, at which the parties presented testinony,
docunentary evidence and oral argunent. During the course of
the hearing Consol and the Secretary agreed to settle three of
the alleged violations. Counsels explained the settlenents on the
record and | approved them (Tr. 1048-1053). | will confirmthe
approvals at the close of this decision.

GENERAL BACKGROUND
AND
| SSUES

On March 15, 1993, a fire occurred in the belt drive area
of the 16-MIlongwall section of the mne. The Secretary contends
that Consol violated "75.1101-23-(a) in that it did not w thdraw
persons affected by the fire outby affected areas as required by
the m ness adopted and approved program of evacuati on procedures.

The principal issues with regard to Consol are whether the
al | eged violation occurred, whether it was S&S, whether it was
unwarrantable, and, if a violation is found, the amount of any
civil penalty that nust be assessed in light of the statutory
civil penalty criteria set forth in section 110(i) of the Act (30
US C "820(i)).

The principal issues with regard to each individual are
whet her the all eged violation occurred, whether the individual
know ngly authorized, ordered, or carried it out, and, if so, the
anount of any civil penalty that nust be assessed taking into
account the applicable statutory civil penalty criteria.

STI PULATI ONS

The parties stipulated as foll ows:

1. The Bl acksville [No. 2] Mne extracts
m neral s and has products which enter and/or affect
comerce, [and] is thereby under the jurisdiction of
the [Mne Act].

2. [ Consol] is a mne operator, as defined under
Section 3(h) of the Mne Act, [and] is a[n]
operator of the Blacksville [No. 2] M ne.

3. [ T] he Adm ni strative Law Judge has
jurisdiction ... under Section 105 of M ne Act.



4. [ T] he assessnent of the [c]ivil penalties in
this proceeding will not affect the operator:=s ability
to continue in business and the individual agents have
the ability to pay their respective assessed penalties.

5. [Consol] is a large mne operator. At its
[Mine it enploys apprOX|nater 440 underground m ners
and approximately 76 surface mners on three production
shifts (Tr. 11-12).

THE SECRETARY:S POSI TI ON AT TRI AL

Counsel for the Secretary contended the evidence woul d show
that on March 15, 1993, Consol violated its approved and adopted
program of evacuation procedures in that it did not wthdraw
m ners off the 16-Mlongwall section when a fire occurred at the
sectionss belt drive area. Further, the naned individuals knew
about the fire, but did nothing to insure that the affected
m ners were evacuated. (Tr. 15-16)

CONSQOL:=S PCOSI TI ON AT TRI AL

Counsel for Consol maintained that the fire was di scovered
by the belt transfer man. He reported it to the tipple operator,
who reported it to the dispatcher. The dispatcher inmediately
began notifying the affected crews and ot her m ne personnel. The
fire lasted for only a few mnutes. By the tine the 16-M section
crew was ready to evacuate the section, the fire was out.

The charged individuals did nothing wong. The m ne
foreman, Welch, told the crew not to evacuate because the fire
was out (Tr. 17-18). The assistant superintendent, MLaughlin,
did not even reach the belt drive until after the fire was
extingui shed. The superintendent, Straface, imediately
i npl enented the m ne evacuation plan upon learning of the fire.
Only after the fire was out was inplenentation of the plan
stopped (Tr. 18-19).

There was no violation of section 75.1101-23(a)(1), there
was no unwarrantable failure on Consol:s part, and none of the
i ndi vi dual s knowi ngly ordered, authorized, or carried out a
violation (Tr. 20).

THE TESTI MONY
RAYMOND STRAHI N

Raynmond Strahin, a federal coal mne inspector for the |ast



19 years, is a mne ventilation specialist. As such, he reviews
operators: ventilation plans and fire fighting and fires
evacuation prograns and recommends to the MSHA district nmanager
that the prograns be approve or disapprove (Tr. 23).

Strahin described the ventilation systemof the 16-M | ong-
wal | section as consisting of four entries, two of which carried
intake air and two of which carried return air. The belt entry
was the closest entry to the longwall face (Tr. 31-32). It
carried return air fromthe face. The air flowed outby and
turned into a crosscut. The belt did not turn at the crosscut,
but continued straight down the belt entry to the belt drive and
the transfer point. At the transfer point, the belt dunped onto
the nother belt. Fromthe transfer point and belt drive to the
crosscut leading to the regulator, the belt entry carried intake
air. At the crosscut, the return air fromthe longwall face
mxed wwth the intake air fromthe transfer point and belt drive
and the mngled air passed through a regulator and into the main
return. (Tr. 71-72)

In Strahin=s opinion, if the fire at the belt drive had
spread, it would have noved toward the face until it got to the
point where the air fromthe transfer point mxed with the air
com ng down the belt entry. Fromthere, the fire and snoke woul d
have noved toward the regulator (Tr. 71-72,74,97-98). However,

i f enough tinme passed and the fire devel oped unchecked, the fire
and snoke could have intensified and travel ed toward the face.
Strahin observed that the course of a fire cannot be predicted
always (Tr. 107). The first ten mnutes are crucial to its
control. After that, it can burn out of control (Tr. 75).

Strahin estimated that on March 15, 1993, the velocity of
the air in the belt entry ranged from 100 feet per mnute to 300
feet per mnute, the larger figure being the velocity closer to
the regul ator and the lower figure being the velocity at the
transfer point (Tr. 37-38). However, Strahin agreed that the
velocity of the air traveling fromthe transfer point over the
belt drive and to the regul ator could have been as |ow as 75 feet
per mnute (Tr. 78).

Strahin also agreed that air pressure in the belt entry was
lower than in the track entry. For this reason if air |eaked
between the belt and track entries, the | eaked air would travel
fromthe track entry into the belt entry (Tr. 94). Therefore,
snoke in the belt entry nost likely would stay in the belt entry
and travel out the return (Tr. 94).

There was a box check in a portion of the belt entry that



was ventilated by intake air. (Tr. 36) The box check was
constructed of cinder blocks. There was an opening in the center
of the blocks for the belt. 1In addition, there was a door on the
side to provide access to the belt (Tr. 75-76). The box check
restricted and sl owed the velocity of the air that flowed toward
the face (Tr. 36-37, 75).

Strahin testified that on March 15, 1993, there were two
types of fire detection systens in place on the 16-M section belt
entry, a heat sensor system and a carbon nonoxi de (CO detector
system (Tr. 41). The heat sensors were suspended fromthe roof,
a foot or two over the belt, and were installed every 125 feet
along the belt entry, fromthe longwall tailgate outby (Tr. 65).

There was an al arm box for the heat sensors near the face at the
stage loader. The alarmwas used to alert the longwall crewif
t he heat sensors were activated (Tr. 101).

On March 15, nost of the CO detector systemwas installed
and functioning. The CO sensors were hung about half way between
the belt and the roof (Tr. 80). There was an alarmon the
surface that sounded when the CO reaching a certain |evel (Tr
42-43, 110, 111).

Al t hough the CO detector system was al nost conpletely in
pl ace, Consol was relying primarily on the heat sensor:s system
(Tr. 42). Consol could not rely officially on the CO sensor
systemuntil a petition for nodification allowing its use was
approved and took affect (Tr. 43). Consol had applied for the
nodi fication and Strahin investigated Consol:=s petition (Tr. 77).

Strahin identified the approved and adopted program of
evacuation that was in effect on March 15, (Gov. Exh. 4).
Strahin had reviewed the program and recomended to the MSHA
di strict manager that the agency approve it (Tr. 82). It was
approved as witten by Consol (Tr. 83).

Part 11.A &B. of the programapplied to the fire sensor
system Part Il1.A &. was Aln effect until inplenentation of
Petition for Mdification, Docket No. M 90-155-C)@ (Gov. Exh. 4
at 4). Part 11.C. of the programapplied to the CO nonitor
system Part I1.C was Aln effect after inplenentation of
Petition for Modification, Docket No. M 90-155-C} (Gov. Exh. 4 at
5). Strahin did not believe that the petition for nodification
was i nplenented on March 15 (Tr. 84-85). Therefore, he believed
that the portion of the programrelating to fire alarm systens
under whi ch Consol was operating when the fire occurred
Apr obabl yi was the part for the fire sensor system and not the
part for the CO nonitor system (Gov. Exh. 4 at 4-5; Tr.86).



As Strahin interpreted Part 11.A &., when a fire sensor
alarmwent off, persons in the affected area were required to be
A medi ately withdrawn to a | ocation outby the affected areal
(Tr. 45; Gov. Exh. 4 11.A 2.at 4). Further, if a fire was
confirmed but an alarmwas not activated the plan still required
affected mners to be evacuated (Tr. 106). Strahin stated that
no matter how the fire was brought to Consol:s attention, the
plan had to be followed and affected mners had to be evacuated
outby the fire (Tr. 71, 112-113, see also Tr. 46, 50).

Strahin also testified concerning a portion of the program
which stated in the event of a fire, one of the duties of the
| ongwal | foreman was to notify all personnel on the section about
the fire and to see that they were outby it and were accounted
for (Gov. Exh. 4 VIl B.1l.a.-b. at 7-8; Tr. 47). Strahin agreed
that notification was one of the nost inportant things to be done
inafire situation. Normally, mners were notified by
t el ephone. They were alerted to come to the tel ephone by a visual
or audible signal (Tr. 91-92). On the M 16 section, the signal
was a flashing light. It was normally activated by the
di spatcher (Tr. 92).

Finally, Strahin testified that he had investigated a fire
that occurred at the belt drive in another mine. A 10 to 15
mnute delay in notifying the crew after the fire was di scovered
contributed to sonme of the crew suffering snoke inhal ation
injuries (Tr. 51-52). In another fire at a different mne, the
crew had becone separated and mners had died as a result. In
Strahins view, that was why it was inportant the mners on a
section be gathered together and be evacuated together (Tr. 87-
88) .

GARY KENNEDY

Gary Kennedy was the day shift headgate nan on the 16-M
section. Wth himwere Harold Zupper, Harold McC ure, Ron
Giffin, R chard Tal kie and Marvin Fischer.

Kennedy stated that on March 15, he was working at the
headgat e, about 5,000 feet fromthe belt transfer point (Tr. 120-
121, 205). Around 12:30 p.m, he received a tel ephone call from
the tipple man. The tipple man told Kennedy that the belt drive
was on fire. Although Kennedy did not know at the tinme, Danny
Ammons, who was working at the belt transfer, had reported the
fire to the tipple man (Tr. 138).

Kennedy had suspected a problem at the belt drive because



the belt had quite running shortly before the tipple man call ed.
There was a fire suppression systemat the belt drive that, when
activated, stopped the belt and sprayed it with water. Kennedy
specul ated that the fire suppression system had shut down the
belt (Tr. 154, see also Tr.67).

Wi | e Kennedy was talking to the tipple man, the heat sensor
systemalarmat the tail piece started to beep and the red |ight
on the alarmstated to flash (Tr. 121-122). Activation of the
alarmconfirnmed there was a fire on the belt line (Tr. 122).

Kennedy testified that he had been trained to respond to an
alarm by going to an intake air entry and noving to a point outby
the fire area (Tr. 136). Kennedy shut off the alarm
di sconnected the power at the longwall face, and called the
m ners along the face on the face tel ephone system (Tr. 123, 125,
141).

There were two tel ephone systens at the headgate, one
connected the longwall face with the belt transfer point and the
tipple. The other connected the headgate with points along the
face. In addition to these two systens, a tel ephone system
connecting the longwall section to all parts of the m ne was
| ocated in the track heading by the dinner hole (Tr. 148). To
notify the crew of sonmething, the m ne dispatcher either called
on the mne systemor called the tipple operator, who, in turn,
called the crew (Tr. 149).

Kennedy told the mners to assenble at the headgate because
there was an enmergency (Tr. 123). Tim Nester, the section
foreman, was not in the face area. He previously had wal ked down
the belt entry to conduct a preshift exam nation of the belt
(Tr. 131-132). However, Zupper, MCure, and Giffin appeared
at the headgate. Freeland, the |longwall coordinator and a
managenent enpl oyee, was m ssing. Kennedy asked where he was.
Zupper said that Freel and had gone down the tailgate entry to
check spad readings. Kennedy stated that he would go and find
Freel and and that he and Freel and woul d wal k outby the fire via
the tailgate entry. Zupper stated that the other nenbers of the
crew woul d exit via the intake escapeway, on the tailgate side of
the longwal | (Tr. 125, 142).

Kennedy found Freeland at the tailgate end of the | ongwall.
(Tr.126) He told Freeland that there was a fire at the belt
drive transfer. Each man picked up a self rescue device and
t oget her they proceeded down the tailgate entry, through a door
at the crib line and out the track entry (Tr. 127, 143). Kennedy
believed that while he and Freel and was wal ki ng out of the



section, the rest of the crew al so was wal ki ng out via the intake
escapeway (Tr. 128)

It took about 20 to 25 m nutes for Kennedy and Freeland to
reach the mouth of the 16-M section (Tr. 129, 143). Once there,
Kennedy and Freel and wal ked to the site of the fire. Several
j eeps were parked in the area. Tim Nester was there and soneone
told Nester to take Kennedy and Freel and back to the 16-M section
because the fire was out (Tr. 131-132).

Kennedy | ooked at the fire site. He saw MLaughlin Akind of
i ke kneeling down@ (Tr. 131). According to Kennedy, MLaughlin
had Aa little red hose |ike he was washing off the bottom belt(
(1d., 157-158). |In addition to Nester and MLaughlin, Kennedy
saw Amons in the area (Tr. 131).

Kennedy did not see any hot coals, steam or snoke (Tr.
150). Ammons told Kennedy that when he opened the door to the
belt drive, he saw the fire blazing and went to the tel ephone to
report the fire. Wen he returned to the belt drive, the fire
had been extingui shed by the fire suppression system (Tr. 151-
152).

Kennedy stated he noticed a charred snell and could see
where the belt had Aburned@ (Tr. 132). The bottom belt was
Abl i stered@ and Anelted@ (Tr. 153-154). Kennedy agreed that given
the ventilation systemof the longwall, any snoke produced by a
fire woul d have noved away fromthe face and the | ongwall section
crew (Tr. 146).

Kennedy, Freeland and Nester took a jeep back to the
| ongwal | section. When they reached the section, they found the
ot her crew nenbers there. Kennedy was surprised because when he
|l eft the section the crew was getting ready to evacuate (Tr. 133-
134) .

Kennedy and the crew di scussed the fire and Consol:s
response. As the crew was tal king about what had happened,
Zupper stated that it was Welch who told himthe fire was out and
that the crew should stay on the section.

Kennedy recal |l ed sonmeone saying the situation could have
been simlar to one at another mne where mners were told the
fire was out and were sent back to their section only to perish
subsequent|ly because the fire was not out (Tr. 133).

RONALD GRI FFI N




Ronald Giffin, the shield man on the 16-M | ongwal |l section,
testified that on March 15, he was working at the face pulling
shi el ds when he received a tel ephone call from Kennedy. Kennedy
told himthere was a fire at the belt drive (Tr.160, 172).

Zupper and McClure also were working at the face. The three
mners left the face together (Tr. 172). They wal ked

approxi mately 300 feet, past the headgate and into the track

entry where Giffin saw the strobe |ight blinking by the mne

t el ephone. He picked up the tel ephone and Welch told himto

gather the crew and to stay there (Tr. 161-162, 174). At this

time Zupper, McClure, and Talkie were in the vicinity (Tr. 178).
Nester was Adown the belt@ (Tr. 175).

Giffin went back to the face area and told the rest of the
crew what Wl ch had said Tr. 160-162, 173, 177). After Kennedy
left to |l ook for Freeland, Zupper went to the mne tel ephone to
advi se managenent that the rest of the crew was |eaving the
section by wal king down the intake. Giffin stated that he did
not know wi th whom Zupper spoke, but that the group was held up
| eavi ng whil e Zupper was on the phone. According to Giffin,
after he hung up, Zupper advised the group that the fire was out,
and the group remained on the section. (Tr. 163-164, 180).

Giffin stated that if mners were not assigned to fight a
fire, they were trained to evacuate by wal ki ng down an i ntake
entry and proceeding outby the fire. The group discussed this
and tal ked about what they should have done (Tr. 167, 181). In
Giffins opinion, AAw e should have just gone ahead and taken
off. We shoul dnit have even | ooked back, we shoul dnit even have
been on the phone. W should have just went ahead outby@ (Tr.
181).

HAROLD ZUPPER, JR

Har ol d Zupper, Jr., the day shift shear operator on the 16-M
section, was working at the face with McClure on March 15.
Shortly after noon, Kennedy called Zupper on the face tel ephone
systemand told himthere was a fire at the belt drive (Tr. 185,
198). Zupper and McO ure wal ked off the face and the two net
Kennedy at the headgate (Tr. 199). The belt was not running (Tr.
209) .

Zupper told Kennedy that Freeland and Nester were not at the
face (Tr. 200). Zupper suggested to Kennedy that he try to find
Freeland while the rest of the crew evacuated the section
(Tr. 185).

Zupper, Talkie, and Giffin discussed the situation with the
rest of the crew Utimtely, the crew decided to take the track
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entry out, because the track entry was on fresh air and a vehicle
was there that they could ride. The crew started down the entry.
After a few mnutes, MO ure suggested they go back, tel ephone
the dispatcher, and tell himthe route that they were taking (Tr.
186, 191, 203).

Zupper and McClure went back to the m ne tel ephone. On his
way to the tel ephone, Zupper heard m ne superintendent Straface
pagi ng m ne foreman Wl ch over the tel ephone pager unit (Tr. 189-
190, 204). Up to this tinme Zupper had not spoken to Wl ch,
Straface, or MlLaughlin, and he had no idea what they had been
doing (Tr. 205).

Zupper got on the tel ephone and spoke with Wl ch, who told
himthat the fire was out (Tr. 186). Welch stated the crew
shoul d stay together on the section (Tr. 186-187). Zupper
believed that Welch was at the dunp, approximately five mles
fromthe 16-M section (Tr. 188-189). After receiving Wl chss
instruction, the crew renai ned on the section (Tr. 189).

A short tinme later, Nester arrived. Zupper thought Nester
was surprised that the crew was still on the section (Tr. 189,
212). However, Zupper did not know whether Nester was aware the
crew had been infornmed that the fire was out (Tr. 212).

Zupper had worked with Welch for 25 years and trusted him
When Welch told Zupper the fire was out, Zupper did not doubt it.
He did not feel that his safety was in any way endangered (Tr.
207-208). Nevertheless, the crew discussed the fire and Consol =s
response to it. They specifically tal ked about another m ne
where the crew had remai ned on the section and di ed because they
m st akenly thought the fire was out (Tr. 194, 213, 216).

Zupper agreed that on March 15, the air that ventilated the
belt was traveling away fromthe face. Therefore, any snoke
along the beltline would not have noved toward the face (Tr.
211). Al though Zupper thought the crew should have been
evacuated outby the fire, he never conplained to Wlch or to
Nester about the incident (Tr. 212, 214-215).

HAROLD McCLURE

Harold McClure, the day shift shearer operator:s hel per, was
wor ki ng at the face with Zupper on March 15 (Tr. 219). MO uress
testinony regardi ng how he | earned of the fire and the subsequent
actions of the crew mrrored Zupper=s (Tr. 220-222). MCure
stated that he was unaware of to whom Zupper spoke on the
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t el ephone and that he did not know who told Zupper to have the
crew stay on the section (Tr. 222).

McClure stated the mners were concerned about whet her or
not the fire really was out when they subsequently discussed the
incident (Tr.225). As M ure understood the approved and
adopted program even if a fire was out, the crew was supposed to
evacuate (Tr. 227).

RI CHARD ALLEN TALKI E

Richard Allen Talkie, the day shift |ongwall nmechanic on
the 16-M section, was working at the |longwall face on March 15
(Tr. 229-230). Tal kie=ss testinony about how he | earned of the
fire and the subsequent actions of the crew essentially was the
sane as Zupper:zs and McC ure:s, except that Tal kie did not believe
the crew actually started down the intake entry (Tr. 220-222).
Rat her, according to Tal kie, before the crew could begin to
evacuate, they were told by Zupper to stay put, that the fire was
under control (Tr. 231, 235).

Wth regard to damage caused by the fire, Talkie stated that
he was told by a bel tman, whose nane he could not recall, that
30 feet of the belt was scorched and blistered. However, Talkie
did not see the belt (Tr. 237).

KENNETH STEWART

Kenneth Stewart was the dispatcher at the mne. As the
di spatcher, one of his duties was to coordi nate conmuni cati on
with mne personnel in the event of a mne energency (Tr. 239).
If the enmergency was a fire, he was supposed to get m ners outby
the fire as safely and quickly as possible (Tr. 240).

Stewart explained that in the dispatcher shanty where he
wor ked there were three different tel ephone systens -- the m ne
tel ephone, the trolley tel ephone and the city tel ephone
(Tr. 252). To communicate w th managenent personnel and m ners,

Stewart used the mne tel ephone systemand the trolley system
(Tr. 241).

Stewart testified that the March 15 fire was reported to him
by the tipple man. Stewart tried to page the 16-M section by
using the mne tel ephone system As Stewart put it, he Ahollered
at the section a couple of tinesd (Tr. 243, 253). Wen he did
not receive an answer, he turned on the flashing |ight |ocated
above the mne tel ephone. He also activated a simlar light on
the 17-M section (Tr. 254). |In addition, Stewart called
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McLaughlin over the trolley tel ephone and told hi mabout the
fire. Stewart estimated that MLaughlin was about a mle and a
half to two mles away fromthe 16-M section. MLaughlin got in
a jeep and headed for the fire (Tr. 249-250).

Stewart then called Straface and told himthere was a fire
in the mne. (At this tine, Straface was in either the
superintendent:s office or the mne foremanss office. Stewart was
not sure which.) Straface got on the m ne tel ephone and Stewart
heard hi m Ahol l er@ at Wel ch, who was at the dunping point, near

the bottom of the shaft. Stewart stated that he did not know if
Straface realized Stewart was still on the line and was |i stening
(Tr. 246).

According to Stewart, Straface asked Wl ch what was going
on. Welch replied that Stewart was handling the situation.
Straface told Welch to take over (Tr. 247). Stewart understood

this to nean he was supposed Ato get the hell off the phonef
(1d.). Stewart was upset and woul d have Apunched [Straface] in
the nmouth@ if he could, because Straface Awas taking over ny job{
(Tr. 264-265). Stewart did not know if the crew was ever
evacuated outby the belt drive area (Tr. 250-251).

DANNY  AMMONS

Danny Ammons was in charge of the belt transfer area of the
16-M section. Hi s duties required himto check the belt
tailpiece fromtine to time (Tr. 268). Early in the afternoon of
March 15, Ammons received a tel ephone call from Kennedy, who
asked Ammons to take the slack out of the belt at the tail piece.

To do this, Amons had to go to the belt drive area (Tr.269).

To reach the tail piece, Amons wal ked al ong the belt entry,
crossed an overcast and proceeded to a second overcast. At the
overcast there was an airlock within a set of doors. Amobns went
through the first door and entered the air lock. The belt ran
through the airlock (Tr. 292). He noticed snoke and haze around
the belt. The belt had quit running and Amons specul at ed t hat
it was slipping on its rollers and the resulting friction was
produci ng the snoke or haze (Tr. 284-285). Amobns opened the
second door and saw nore snoke. Alnost at the sane tine, there
was a sudden flare of flames. According to Amons, A[i]t

expl oded Ii ke gasoline would@ (Tr. 272). Although the fire could
have been in existence before Anmobns opened the second door (Tr.
304), he specul ated that when he opened it, a bust of oxygen
caused the fire to intensify and flanmes to erupt (Tr. 295).

Ammons returned to the belt transfer area and called the
tipple to report the fire. He was not sure wth whom he spoke
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(Tr. 273). Amons asked the person at the tipple to notify the
di spat cher and Awhoever el se they needed to notify@ (Tr. 274).

Returning to the fire, Ammons traveled up the track entry.
He reached a door leading to the belt entry. Amons opened the
door and noticed snoke that extended fromthe roof half way to
the floor. He also saw the |legs of a person wal ki ng through the
snoke. It was Nester (Tr. 275-276, 300).

Acconpani ed by Nestor, Amons retraced his steps to the air
| ock doors. Amons and Nester put on self rescue devices and
entered the air lock (Tr. 278). One of the sprays of the fire
suppression systemwas on and the fire was out (Tr. 279, 291,
304). Amons estimated that only a few m nutes had el apsed since
he first sawthe fire (Tr. 296).

Amons and Nester did not go too close to the site of the
fire because it was wet. Wiile they waited, mners and
managenent personnel arrived (Tr. 285). MlLaughlin was anong
t he managenent personnel (Tr. 285). Freeland and Kennedy al so
were present (Tr. 286). As Amons recalled, MLaughlin took a
hose and started spraying Asone hot coals and stuff@ (Tr. 286).

Amons noticed sone badly scorched brattice boards and about
40 feet of blistering on the bottomof the belt (Tr. 287, 297).
Amons believed that if the fire suppression system sprays had
not activated, the fire would have gotten out of control (Tr.
289) .

Amons stayed in the area for about an hour. He and ot her
m ners kept checking the coal under the belt to make sure that
there was no heat and that the fire did not restart (Tr. 309).

Ammons stated that as part of the fire training he received
at the mne, he knew that m ners were supposed to evacuate to an
area outby the fire (Tr. 289). Regarding the direction in which
the snmoke fromthe fire travel ed, Amons agreed that it went
t hrough the regulator and out the return (Tr. 301).

TI MOTHY NESTER

Timothy Nester, the foreman of the 16-M section, was
conducting a preshift exam nation of the belt line on March 15
(Tr. 731). As he approached a point inby the regulator, he
noticed the belt slowng, and then it stopped (Tr. 718-719).
About the same tine, Nester saw snoke com ng through the box
check and traveling toward the regulator. Nester prepared to
| eave the entry and was about to do so when he saw Amons (Tr.
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313- 314, 720).

He and Amons wal ked to a door that lead to the belt drive
area. Wen they opened the door, Nester saw | ayered snoke and
wat er spraying but no open flames (Tr. 315, 721, 723). They
checked both sides of the belt to determ ne the extent of the
problem (Tr. 316), but they did not exam ne the belt all of the
way to the longwall face (Tr. 729). Nester estinmated that five
to fifteen m nutes passed before other m ners, including
McLaughlin, arrived (Tr. 319). Nester called Straface (Tr.
319). Straface wanted to know what the situation was. AmMmDNS
told Straface that the fire was out and that Aeverything was
okay@ (Tr. 320, 725).

Nester had to |l eave the belt drive area to nmake the call,
and when he returned he saw Kennedy and Freel and. Nester asked
Kennedy where the other |longwall mners were, and Kennedy stated
that he did not know (Tr. 321). Nester assuned the other crew
menbers had evacuated the section (Tr. 322).

Subsequent |y, Nester, Kennedy, and Freel and went back to the
| ongwal | section where they found the other mners (Tr. 323).
Nester stated that although he was surprised to see the crew, he
woul d not have been Aif | knew when and at what tinme they knew
the fire was out@ (Tr.322).

Nester stated that if he had been on the | ongwall section
and had been notified of the fire, he would have i medi ately
evacuated the crew He was trained to follow this procedure (Tr.
323-324). He stated, A[i]f we know where the fire is | ocated
[our responsibility] is to get outby that point@ (Tr. 324-325).
However, if he was notified subsequently that the fire was out
and if the crew was not yet outby, he would not have evacuated
them (Tr. 324).

M CHAEL AYERS

M chael Ayers was the president of the union |local and a
menber of the mne safety conmttee. He did not work at the m ne
on March 15. Wen he cane to work on March 16, Zupper conpl ai ned
to himthat there had been a fire on March 15, and that the
| ongwal | crew had been stopped from evacuating. Ayers testified
that the crew was concerned because the fire fighting evacuation
programrequired mners Ato evacuate and go outby(@ the fire if
they received a fire signal at the headgate (Tr. 327; see al so
Tr. 329). |In addition, the crew was supposed to notify the
di spatcher that they were | eaving, advise the dispatcher how many
mners were in the group, and state the route they were taking
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(Tr. 329).

According to Ayers, on March 15, the fire sensor system was
the primary neans of fire detection and the CO nonitor system was
secondary, but Consol:=s mners were trained to respond to either
system (Tr. 329).

MARVI N FI SCHER

Marvin Fischer did electrical and nmechanical work on the day
shift. As part of his job, Fischer worked on the CO nonitor
system (Tr. 347). Fischer stated that there was a CO sensor
over the belt drive so that the air com ng across the drive would
Ahit@ the sensor (Tr. 351, 357, 359). The next sensor was
| ocated at the regul ator, approximately 100 feet fromthe belt
drive (Id.). Gyven the location of the sensors, Fischer believed
that if there was a fire at the belt drive, the CO nonitor system
woul d have detected it and triggered an audi ble alarmat the CO
nmoni tor system station, which was |located in the main mne office
bui | ding, adjacent to the offices of m ne managenent officials
(Tr. 351-353). In his opinion people in those offices would have
heard the alarm (Tr. 354).

SPENCER SHRI VER

Spencer Shriver is an electrical engineer and an MSHA m ne
i nspector. Shriver conducts electrical inspections, as well as
eval uates petitions for nodification of standards. Shriver
| earned of the March 15 fire on March 17, when he was tol d about
it by mners: representatives. (Tr. 362-363).

Shriver went to the mne office to check the CO nonitor
systemprint-out. At the office Shriver encountered El ner
Brooks, the m ne:s nai ntenance supervisor, who told Shriver that
he had heard the CO system al armon March 15, had called the
di spatcher, and had told the dispatcher there was a fire alarmon
the 16-M belt drive (Tr. 364, 375-376). Brooks also told Shriver
that the audi ble alarmwas confirnmed by the CO system conputer
print-out (ld.).

When Shriver | ooked at that print-out, it showed that a fire
war ni ng i ndeed had been given. (The system gi ves a warni ng when
CO reaches a |l evel between 10 and 15 parts per mllion.) The
print-out showed a reading of 11 parts per mllion, which, in a
few seconds, rose much higher (Tr. 365).)

Later that day, Shriver spoke with Danny Ammons. Ammons
told Shriver how he discovered the fire. Shriver:s description
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of what Ammons said essentially tracked Amon:=s testinony.

Shriver al so spoke with Kennedy about the fire. Shriver:s
description of what he was told by Kennedy foll owed Kennedy:s
testimony. Simlarly, Shriver:=s description of what Zupper told
hi m paral | el ed Zupper:=s testinony (Tr. 369, 451, 453, 497),
except that Zupper did not want to identify to Shriver the person
who directed the crew to stay on the section. He would not tel
Shriver whether the person was from managenent or was a rank and
file mner (Tr. 373).

Nevert hel ess, Shriver cane to believe that Wl ch was the
person who had directed the crewto stay. Shriver:=s belief was
based on a conversation he overheard. On March 24, 1993, anot her
MSHA i nspector asks Welch if Welch knew who told the crew to stay
on the section and Shriver heard Welch reply that he, Welch, did
(Tr. 385).

Shriver described the conversation this way:

W were in a snmall room where the inspectors put
their gear on, and I had heard sone nention that the
person who had called the section and told themto stay
there was M. Wl ch, but he was pretty highly regarded
by the rank and file people and they didnt want to
name hi m

* * * *

| wondered how we could determ ne who did call the
people and ... Welch was standing in the doorway. And
[the other inspector] says, very easily. He says, hey,
Bob who called the 16-M section during the fire the
other day and told themnot to leave. And ... Welch
said, well, | did (Tr. 457).

Shriver also nmaintained that subsequent to this conversation
Wel ch again specifically stated that he told the crew to stay on
the section (Tr. 471-472). Shriver therefore was of the opinion
that Wel ch know ngly ordered, authorized, or carried out a
vi ol ation of the evacuation program (Tr. 502).

Shriver was asked his views about whether or not MlLaughlin
knowingly failed to withdraw the affected mners. Shriver
acknow edged that he did not speak wth MLaughlin regarding his
response to the fire. Shriver did not know where MLaughlin was
when the fire occurred, or if MLaughin had given any orders
regarding the fire (Tr. 414-415). Nor did he know when
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McLaughlin first reached the site of the fire (Tr. 470-471, 490).
When he was asked if he believed McLaughlin know ngly ordered,
aut horized, or carried out the violation alleged, he replied, Al
really dont have any information that would indicate that he did@
(Tr. 501).

Wth regard to Straface, Shriver stated that he did not
know for sure where Straface was when the fire occurred, but he
assunmed that Straface was not underground. Shriver recalled
Straface describing what the conpany did regarding the fire and
stating that he was prepared to bring water cars to the scene
(Tr. 415). This indicated to Shriver that Straface knew about
the fire (Tr. 473).

In a later neeting with MSHA that involved Shriver and
Straface, Shriver renenbered Straface saying that the conpany had
made a mi stake. Shriver interpreted this to nean that Straface
conceded Consol should have evacuated the mners fromthe section
(Tr. 473-474,502). However, he also agreed that he did not ask
Straface what he neant and that during the neeting Straface
argued vehenently that the conpany had done nothing wong (Tr.
491- 492) .

Shriver testified that after interview ng the mners
regardi ng the incident, he saw MSHA I nspector MDornman, who told
Shriver that MSHA had | earned enough to justify citing Consol for
a violation of section 75.1101-23 in an order issued pursuant to
section 104(d)(2) of the Act. The violation consisted of Ahaving
a fire and failing to evacuate the crewf (Tr. 369-370). (MDorman
i ssued the order, and Shriver reviewed its contents and
countersigned it (Gov. Exh. 6; Tr. 370-371, 405).)

Shriver believed that Consol violated Part I1.A 2. of the
fire evacuation program which stated if a fire sensor system
al arm occurred, persons in the affected area would be notified
and woul d be inmmediately withdrawn to a | ocation outby the
affected area (Gov. Exh. 4 at 4; Tr. 377). Based upon what
Kennedy told him Shriver concluded that the fire sensor system
al arm had i ndeed gone off on the 16-M section (Tr. 377). Shriver
was asked what he understood Athe affected areaf to be. He
responded that it was the 16-M belt drive, since that was the
area involved in the fire (Tr. 376).

Wth regard to Part I1.C of the program the part relating
to the CO nonitor system Shriver maintained that Consol was
required to follow it (Tr. 472-473). Shriver stated:

At the tinme | assuned that [Part [1.C ] did apply,
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since ... as | recall, ... [The CO nonitor system

had been ... partially installed for ...

at least a year ... the only thing they had left to ..
install ... was the final sensor up at the section ..
and a[n] ... out station. So in all intents and

pur poses, the systemwas installed (Tr. 447-448).

Shriver also stated that as he understood the program once
a foreman or any nmanagenent person knew there was a fire on a
section, the person=s first responsibility was to insure the crew
was evacuated outby the affected area (Tr. 481).

[Al]s | read the plan, on belts, whether it=s a
fire sensor alarmor CO nonitor alarm... the plans
calls to imedi ately wi thdraw the people to a | ocation
outby the affected area.

* * * *

If [the fire is] of a sufficient magnitude to set
off one of these alarns, then the way | read it, the

crew should be withdrawmn ... . [T]he potential hazard
of afire out of control and the rapidity with which
fire can get out of control, | think that=s what causes

these plans to be so denmanding in getting the people
off the sections and then figuring out what:s wong
(Tr. 499-500).

It did not matter whether the fire |asted five seconds or
fifteen mnutes, the crew had to be evacuated (Tr. 500-501).

Regar di ng Consol:=s negligence in allegedly violating the
program Shriver agreed with McDorman that it was Ahigh.(
Managenment officials knew of the fire yet directed the crewto
remain on the section (Tr. 373).

Shriver believed the alleged violation was caused by
Consol =s unwarrantabl e failure because Amanagenent ... told the
people to stay on the section even after a clear fire al arm had
been sounded@ (Tr. 404). Later, Shriver was asked if during the
i nvestigation he | earned whet her any nmanagenent person at the
m ne actually knew that the fire alarm system had acti vat ed.
Shriver responded, A[n]jot the point sensor fire alarm no@ (Tr.
411).

Shriver described the alleged violation as Aextrenely
serious and potentially disastrous@ (Tr. 387). Consol had
experienced past fires at its mnes and one, at the Blacksville
No. 1 Mne, had resulted in fatalities (Tr. 386-387). He stated
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that the decision not to evacuate because the fire was out was
Afraught with great danger(@ (Tr. 387). He explained, Alw hen that
deci sion had been nmade, no one had really wal ked the belt to see
if any burning material had been carried back into ... the belt
entry and possibly started another fire@ (Tr. 387).

Rl CHARD Mc DORVAN

Ri chard McDor man was the regul ar inspector for MSHA at
the Blacksville No. 2 Mne. |In that capacity, he inspected al
areas of the mne. MDorman was not at the mne on March 15,
but he went on March 17. Shriver was also at the mne that day.
When Shriver told McDorman he had received a conplaint about a
fire at the belt drive, the two inspectors began an investigation
(Tr. 505-506).

Wil e he was still above ground, MDorman | ooked at the
on-shi ft exam nation book for March 15. The book contai ned no
reference to a fire (McDorman subsequently issued a citation for
failing to report a Ahazardous conditionf in the book (Tr. 508).)

McDor man t hen went underground to the 16-M section to talk
with the crew. Zupper told McDorman there had been a fire, and
he descri bed how he | earned of the fire and the crews response
to the fire. MDorman:s description of what Zupper told him
essentially paralleled Zupper:s testinony, except that Zupper
woul d not tell MDorman the name of the foreman who told the crew
to remain on the section (Tr. 509-510, 535-536).

McDorman stated that he and Shriver jointly issued the
contested order to Consol for violating its fire fighting and
evacuation program (Tr. 511; Gov. Exh. 6A). MDorman indicated
in the body of the order that five persons were affected by the
al | eged vi ol ati on because he believed that nunmber was not
evacuated (Tr. 513). Further, he found the alleged violation was
S&S because he knew of other belt fires in mnes and of the
results of those fires (Tr. 517).

Regarding the gravity of the alleged violation, he thought
the mners were subjected to the hazards of entrapnent, of snoke
i nhal ati on, and of CO poisoning. Fires at other m nes had
resulted in mners dying fromthese causes (Tr. 515). Failing to
evacuate affected personnel was dangerous because if the fire had
gotten out of control, and intensified, it could have disrupted
normal ventilation and snoke coul d have reached the face (Tr.
582-583, 590). Finally, because of Zupper:s statenent that a
foreman said not to evacuate, MDorman found that m ne nmanagenent
was highly negligent in failing to get the crew outby the fire
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(Tr.516, 525,571). M ne managenent was responsible for foll ow ng
its fire fighting and evacuation plan (Tr. 521-522).

Subsequent to issuing the contested order, MDorman and
Shriver nodified it in several respects. One of the
nmodi fications indicated that the alleged violation also included
a failure to wthdraw the crew on the 17-M section (Gov. Exh. 6A
at 4). MDorman expl ained that the escape route for that section
travel ed outby the 16-M belt drive. Because the crew on the 17-M
section was inby the fire, they should have | eft the section and
nmoved outby the fire (Tr. 518). Another nodification changed the
nunber of persons affected by the alleged violation fromfive to
ten -- the nunber of m ners working on both sections (Gov. Exh.
6A at 4; Tr. 519-520).

McDor man bel i eved that Consol violated Part I1.A 2. of the
program the part concerning the steps Consol had to take when
the fire sensor alarmsystemwas activated (Gov. Exh. 4 1l A 2
at 4). Under Part Il1.A 2., persons in the affected area were
required to be notified and to be imediately withdrawn to a
| ocation outby the area (Tr. 522-523). However, MDorman stated
t hat he woul d have charged Consol with a violation even if the
fire sensor alarm had not been activated, provided managenent had
known there was a fire (Tr. 537).

McDorman did not know if the petition for nodification
allowing reliance on the CO nonitor systemwas inplenented on or
before March 15 (Tr. 555-556). Nonethel ess, he believed Consol
al so violated the CO nonitor systempart of the program because
a CO al arm sounded, but the crew was not w thdrawmm (Gov. Exh. 4
Part 11.C.; Tr. 523).

Finally, MDorman believed Consol violated the part of the
program that concerned the duties of the longwall section
personnel (Gov. Exh. 4 VII.B. at 8). Specifically, MDorman
referenced section VIl B.1.b., which required managenent to
Al s]ee that all [longwall section] personnel are on the outby
side of the fire and [are] accounted for{ (Govst Exh. 4 at 8; Tr.
584). MDorman stated the requirenent applied whether the fire
was at the face or was outby the section (ld.). (However, |ater
he appeared to agree that this part of the plan was nore
applicable when of a fire occurred in the face area (Tr. 554-
555).)

Wth regard to MLaughlin=s involvenent with the fire,
McDorman stated that he had no know edge regardi ng whet her
McLaughl i n know ngly ordered, authorized, or carried out the
violation (Tr. 587). Wth regard to Wl ch=s invol venent, the
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only thing McDorman knew was that Welch told Giffin to get the
crew together and stay together (Tr. 562). Wth regard to
Straface=s invol vement, Stewart told MDornman that Straface was
on the mne tel ephone and that he prevented Stewart from doi ng
his job (Tr. 563). MDorman never discussed Stewart:s coments
with Straface (Tr. 566).

HARRY C. VERAKI S

Harry C. Verakis is an MSHA supervisory engineer. He also
has worked for MSHA as a supervisory physical scientist (Tr. 595-
597). Part of Verakis: work for MSHA has involved the study of
conveyor belt fires. He has participated in both large and small
scal e studies to determ ne what happens during such fires (Tr.
594-595). Verakis is the author of AReducing the Fire Hazard of
M ne Conveyor Belts,@ a paper that he presented at a m ne
ventilation synposiumin 1991 (Gov. Exh. 8; Tr. 598).

Verakis testified that the studies in which he participated
reveal ed that an entry air velocity of 300 feet per mnute is the
optimum for flanme propagation (Tr. 606). Verakis agreed that on
the 16-M section there was a |lower velocity of air at the belt
transfer point. However, rather than reduce the hazard, Verakis
believed the velocity gave the fire a better chance to intensify
(Tr. 610). In Verakis=opinion, if the fire was Afairly intense(
it could have noved fromthe belt drive, up the entry, and toward
the face (Tr. 638).

An addi tional hazard fromthe fire was that snoke and toxic
gases could have | eaked into the track entry and noved toward the
face (Tr. 612-614). However, Verakis admtted that the pressure
differential between the track heading and the belt heading could
have affected whether the snoke and funes reached the face and
that he did not know what the pressure differential was (Tr. 634-
635) .

I n Verakis opinion, many variables dictated a fire:s
devel opment and because of a firess inherent unpredictability,
m ners al ways shoul d be evacuated outby a fire (Tr. 613).

Verakis estimted that the March 15 fire produced
tenperatures of Aat | east a couple of thousand degrees
Fahrenheit,§ tenperatures sufficient to cause the conveyor belt,
brattice material, and boards to burn. He further noted that
these materials give off toxic funmes as they burn (Tr. 621-622).

Verakis | ater agreed, however, that the conveyor belt could have
becone blistered by the heat without catching fire, and that he
did not know if the belt actually had burned (Tr. 641-642).
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I n expl ai ning the sudden burst of flanes that Amobns saw
upon opening the door at the belt drive, Verakis testified that
there could have been a flashover caused by the friction of the
belt rubbing against the belt drive drum The rubbing coul d have
| oosened rubber and fabric particles fromthe belt and these
particles, when mxed with the coal dust that usually is present
at the belt drive, could have ignited suddenly. (Tr. 1034-1035).

CRAI G YANAK

Crai g Yanak, who testified on Consol:s behalf, was the
conpany:s regi onal supervisor for dust and noise control. Part
of his duties involved the gathering of information for fire
fighting and evacuation prograns. He was extensively involved in
t he devel opnent of the fire fighting and evacuati on program t hat
was in effect on March 15 (Tr. 676-677). Wth regard to the part
of the programrelating to the fire sensor system (Part |1
A. &B.) Yanak agreed that it was supposed to remain in effect
until the petition for nodification was inplenented. After
i npl enmentation of the petition, the provisions relating to the CO
system (Part I1.C ) were supposed to take effect.

Yanak identified a letter from Consol to MSHA dated
Septenber 15, 1994, which stated that Consol was inplenenting
the petition for nodification effective that date (Exh. R 3;
Tr. 678-679). This letter was acknow edged by the MSHA district
manager on Septenber 26, 1994 (Resp. Exh. 4; Tr. 681-682).
Therefore, in Yanakss view, on March 15, 1993, Consol was not
operating under Part I1.C of the plan (Tr. 679-681).

Yanak expl ained the structure of the approved and adopted
program by stating that there were only two parts of the program
whose effect was conditioned upon a tinetable:

[We have two system here that were addressing
[in the plan]. One of themis a ...[fire] sensor
system And one part is a CO nonitoring system

* * * *

Either one or the other is going to be in effect.
One will be in effect prior to the inplenentation [of
the petition for nodification]. The other would be in
effect after the inplenentation. But all other parts
of the plan [are] in effect regardl ess of whether its
i npl emented or not inplenmented (Tr. 684).
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ROBERT CHURCH

Robert Church, who testified for Consol, was the conpany:s
regi onal safety inspector. Church investigated and reported on
the March 15 fire. According to Church, he determ ned from
speaking with the people who were present at the belt transfer
area that the fire lasted fromone and one-half to two m nutes.
It resulted in the blistering of the belt in one area and the
charring of two brattice boards. Because of the damage, the belt
had to be spliced. Also, the grooves on the drive rollers were
slightly damaged (Tr. 692-693, 707).

Church testified that the CO sensor printout indicated CO
rising from1l parts per mllion to a nuch higher level in a
matter of seconds (Tr. 693). |In addition, the CO nonitor system
gave an audi ble warning. He determ ned that El mer Brooks, the
mai nt enance supervi sor, heard the warning and Church believed
that Straface heard it as well. Strafacess office was |ocated
about 20 feet fromthe alarm (Tr. 705). Stewart was notified of
the CO nonitor alarm but he al ready knew about the fire (Tr.
693) .

Church believed that Stewart was in the process of
evacuating the mne and getting water cars to the area when the
fire was extinguished (Tr. 694). Straface told Church that al
of this occurred within three to five mnutes (Id, 796).

Church acconpani ed Shriver during Shriverzs March 17
investigation of the fire. Church did not recall what he told
Shriver about the fire (Tr. 708).

I n Church:=s opinion, the mner:s were not evacuated because:

[ T]he fire was extinguished prior to everyone even
being notified there was a fire. And once the fire was
exti ngui shed and we were assured there were no further
probl ens, we [saw] no reason to continue with the
evacuation (Tr. 711).

According to Church, the fact that mners were not w thdrawn
under these circunstances was consistent with the policy then in
effect at the mne (Tr. 712).

JOHN SWEETER

John Sweeter, a day shift foreman, testified for Consol. On
March 15, he was outby the face on the 17-M section when a nmenber
of the crewtold himStewart was on the tel ephone yelling
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Asonet hi ng about a firefd (Tr. 735). Sweeter and the mner ran to
t he tel ephone and Stewart called the dispatcher who advi sed
Sweeter that there was a fire at the 16-Mbelt drive. Stewart
told Sweeter he was notifying others in addition to Sweeter and
that he had water cars comng to the scene (Tr. 736). Sweeter
sent the mner back to the 17-M section crew with instructions to
tell themof the fire, to get the crew together, and to have them
go to the tel ephone and contact the dispatcher (1d.).

Sweeter got in a jeep and headed for the 16-Mbelt drive. On
the way, he called Stewart on the trolley phone to tell himhe
was going to the scene of the fire, and Stewart told himthe fire
was out (Tr. 737, 751). (Sweeter estimated that perhaps two
m nut es el apsed between the tinme he first called the dispatcher
and the tine he was told the fire was out (Tr. 738, 745).)

When Sweeter reached the belt drive he observed blistering
on the belt, but Sweeter did not recall how much of the belt was
affected (Tr. 746-747). He also noticed that sonme boards were
charred (Tr. 746).

Sweeter confirned that the 17-M section was inby the 16-M
section in terns of ventilation. He stated that if there was a
fire at the 16-Msection, Aand it=s still in progress,f§ it would
have been prudent to withdraw the crew on the 17-M secti on out by
the fire (Tr. 749, see also Tr. 748-749). He stated he did not
know if the 17-M crew was wi thdrawn (Tr. 749-750).

CHARLES BANE

Char | es Bane, the conpany:=s regi onal nmanager of safety,
testified for Consol. He was in charge of safety at Consol:s
northern West Virginia mnes. His duties included the
devel opnent of safety plans and policies for the conpany and he
oversaw t he Conpany:=s conpliance wth federal and state rules and
regul ations (Tr. 753). Bane hel ped devel op and submt to NMSHA
the m ness program of evacuation (Gov. Exh. 4; Tr. 756-757, 761).

Bl ane descri bed Consol:=s policy respecting Part 11.A &B. of
the program He explained that when the cause of a fire sensor
al arm was unknown, Consol treated the situation as though there
was a fire (Tr. 767). He stated, A[i]f we have an alarm and we

donst know the reason for it -- we assune that with the fire
alarmwe have a fire ... [We respond to those alarns@ (Tr. 765,
774 ).

He further explained, in effect, that if an al arm was
activated and Consol knew first-hand that there was no fire, (for
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exanpl e, Consol knew the alarmwas a mstake); or, if an alarm
was activated and Consol knew that although there had been a

fire,

it was extingui shed, Consol would consider that information

and not require mners to evacuate (Tr. 779-780). This was what
he i ntended when he wote the program (Tr. 780). According to

Bane,
t hat

t he program contai ned an underlying and unstated assunption
for Consol to take action under the programthere had to be

an Aongoi ng@ fire.

Counsel for the Secretary questioned Bane about this:

Q [Tl hroughout this plan there is one enphasis and
that is when a fire is discovered and its |ocation
known, the responsible foreman and those that have the
responsibility are to get their people outby the fire;
is that not correct?

A. | donst think anybody would deny that. |If we have
an ongoing fire, yes, sir, we would get everybody
out by as soon as possible

Q It doesnst say anything in here about an ongoing
fire, itss just a fire.

A | donzt think anybody would deny that. |If we have

an ongoing fire, yes, sir, we would get everybody outby
as soon as possi bl e.

Q Qutby the fire?
A If it continues to burn, yes, sir (Tr. 789-790)

Bane summari zed why, in Consol:=s view, it did not violate

the program A[T]he fire was put out before the people ever got
gathered. So [at] that point, there was no longer a fire, so

t hen

Par t
(Tr.
Par t

t hat

t heress not an evacuation processi (Tr. 794).

Finally, as the author of the plan, Bane nuintained that
VIl applied only if the fire occurred on the section
786). That was why certain assignnments were specified in
VIl for various mners of the section crew (Tr. 787).

ROBERT WELCH

Wel ch testified on behalf of and hinself Consol. He stated
on March 15, he was working near the bottom of the portal
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shaft, at the dunping shanty. This is the area where m ners
entered and |l eft the m ne and where coal was lifted fromthe m ne
(Tr. 809). Wlchs duties that day were to nonitor and
coordinate wth the dispatcher, Stewart, the availability of m ne
cars that shuttled coal fromthe |longwall sections (Tr. 810). At
t he dunpi ng shanty Wel ch comruni cated t hroughout the mne and to
the surface by using the mne tel ephone. He also had access to
the trolley radio tel ephone system (Tr. 811-812).

Shortly after noon, Welch heard a signal that sounded when
t he di spatcher set off energency warning |ights sonewhere in the
mne (Tr. 813-814). Welch i medi ately thought sonething maj or
had gone wong. He picked up the tel ephone and |istened. He
heard nothing. He paged the dispatcher and asked hi m what had
happened. Steward responded that there was a fire at the 16-M
belt drive. (Tr. 815)

Welch testified that he told Stewart to turn other energency
l[ights on and to send a water car to the area. Wlch also
advi sed Stewart that he would stay on the line and when m ners
responded to the lights he would tell them about the fire and |et
Stewart know which m ners had responded (Tr. 815).

The first person with whom Wl ch spoke was either Giffin or
Zupper; Welch could not re